
 
 

 

 

 

Access to Health Records 

Workbook 
 

 

 

 

 

 

 

 

 

 

 

 

  
Name: 

Job role: 

Department: 



 
   

Access to Health Records  Page 2 of 38 

 

Contents 

Access to Health Records Workbook .................................................................................... 4 

Description .......................................................................................................................................... 4 

Learning Objectives ...................................................................................................................... 4 

Introduction ........................................................................................................................................ 4 

The right to access records ................................................................................................................. 5 

The Access to Health Records Act 1990 (AHRA) ............................................................................. 5 

The Data Protection Act 1998 (DPA) ............................................................................................... 5 

The Freedom of Information Act 2000 (FOIA) ................................................................................ 5 

The Medical Reports Act 1988 ........................................................................................................ 5 

Definitions and clarification ................................................................................................................ 6 

A health record ............................................................................................................................... 6 

Patient representative .................................................................................................................... 6 

Personal representative .................................................................................................................. 7 

Responsibility for requests.............................................................................................................. 7 

The legislation ..................................................................................................................................... 8 

The Access to Health Records Act 1990 .......................................................................................... 8 

The Data Protection Act 1998 ......................................................................................................... 8 

The Freedom of Information Act 2000 ........................................................................................... 9 

The Access to Medical Reports Act 1988 ...................................................................................... 10 

The Information Commissioner ........................................................................................................ 11 

Dealing with requests ....................................................................................................................... 12 

How is an application for access to personal information made? ................................................ 12 

Who is a patient’s representative? ............................................................................................... 13 

An incomplete application ............................................................................................................ 14 

How long do you have to deal with an application? ..................................................................... 14 

Grounds for restricting or limiting access ..................................................................................... 16 

Can a representative have access to confidential information? .................................................. 17 

Paying for the request ................................................................................................................... 17 

Providing the information ............................................................................................................. 18 

What happens if the individual believes that the record is not accurate? ................................... 19 

What if you need to post copies to a requestor? ......................................................................... 20 

Complaints about handling a request ............................................................................................... 21 

What should you do in this instance? ........................................................................................... 21 



 
   

Access to Health Records  Page 3 of 38 

 

Summary of access requests under DPA .......................................................................................... 22 

Receiving and processing the application ..................................................................................... 22 

Grounds for restricting or limiting access ..................................................................................... 22 

Viewing records, providing copies and fees ................................................................................. 23 

Access to deceased patients’ records ............................................................................................... 24 

Who can apply for access to information? ....................................................................................... 24 

Personal representatives .............................................................................................................. 24 

People with a claim arising from the patient’s death ................................................................... 24 

What about those with no statutory right of access? .................................................................. 25 

Coroner requests for a deceased patient’s health records .......................................................... 26 

Dealing with the application ............................................................................................................. 27 

Processing an application ............................................................................................................. 27 

Screening a record ........................................................................................................................ 28 

Complying with the deadline ........................................................................................................ 28 

Knowledge check - A nephew’s request ........................................................................................... 29 

Fees for access to a deceased patient’s records ........................................................................... 30 

Knowledge check - Friend of the deceased ...................................................................................... 31 

Summary of access to deceased patients’ records ........................................................................... 32 

Module Summary.............................................................................................................................. 33 

Assessment ....................................................................................................................................... 35 

  



 
   

Access to Health Records  Page 4 of 38 

 

Access to Health Records Workbook 

Description  

What rights do people have to access the information you hold about them? What 

rules apply to accessing information about other people? How do the rules on 

accessing personal information interact with the rules on accessing non-personal 

information?  This learning will answer these and other questions such as, how you 

should meet a request for access and how you should log any requests. 

An assessment is included at the end which you should use to test your 

understanding of the learning. You should check with your IG lead whether your 

responses need to be recorded and logged. 

Author: NHS Digital - External IG Delivery 

Duration: Approx. 40 minutes 

Learning Objectives  

By the end of this workbook you will understand:  

 The rights individuals have to access their personal information. 

 The rights individuals have to access records held by public authorities. 

 What the rules are in relation to deceased patients’ records.  

 The role of the Information Commissioner. 

 How to manage a request for access to information. 

 The timescales for responding to requests.  

 The importance of screening information before it is released.  

Introduction 

This workbook contains practitioner level materials about Access to Health Records. 

The learning is designed to assist those required to manage access requests and 

will be of interest to all staff that directly interact with patients or service users and 

those that handle personal information.  
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The right to access records 

 

Rights of access to records discussed in this workbook are governed by legislation, 

and you will need to understand how the legislation requires you to respond to 

requests for access. Individuals’ rights to access records are contained in:  

The Access to Health Records Act 1990 (AHRA) 

 What records it covers 

 Who can apply under the AHRA 

 The duty of confidentiality 

The Data Protection Act 1998 (DPA) 

 Who can apply for records under the DPA 

 Receiving applications 

 Handling the application 

 Screening records 

 Applications from representatives 

 Fees 

 Viewing the record 

 Managing complaints 

The Freedom of Information Act 2000 (FOIA) 

 Which organisations have to comply with the Act 

 What information can be accessed 

 The interaction with the DPA 

The Medical Reports Act 1988 

 What records it covers 

 When a report can be released 

 Access to the report by the patient 

 When access can be withheld  
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Definitions and clarification 

Before looking at the legislation in more detail, there are some terms and phrases 

that you will need to understand when you’re dealing with a request for information 

or records. For example: 

 What is a health record? 

 What is a ‘patient representative’? 

 What does 'personal representative' mean? 

 Who is responsible for dealing with requests? 

A health record 

A health record consists of information about the physical or mental health or 

condition of an identifiable individual made by, or on behalf of, a health professional 

in connection with the care of that individual. The record can be recorded in a 

electronic form, in manual form or a mixture of both and may include, but is not 

limited to: 

 Hand-written clinical notes. 

 Letters to and from other health and care professionals. 

 Laboratory reports. 

 Radiographs. 

 Images and image reports. 

 Printouts from monitoring equipment. 

 Photographs and recordings. 

 Recordings of telephone conversations. 

Patient representative 

A patient representative can be defined as a person who is acting on behalf of the 

patient with the patient’s consent.  
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Personal representative 

In terms of this training material, a personal representative is relevant to requests for 

access to deceased patient records, they are defined as: 

 the person named in the will of a deceased patient as their executor, or 

 a person appointed as the administrator of the deceased person’s estate. 

Responsibility for requests 

Responsibility for dealing with a subject access request under the Data Protection 

Act 1998 lies with the ‘data controller’ - defined in the Act as a person who (either 

alone, jointly or in common with other persons) determines the purposes for and the 

manner in which any personal data about an individual is processed. Although the 

Act refers to ‘a person’ this is usually a legal entity such as a Local Authority or a 

general practice (which are ‘persons’ in the legal sense). 

Under the Access to Health Records Act 1990, the 'record holder' has responsibility 

for dealing with requests. 

Freedom of Information Act 2000 requests must be responded to by public 

authorities and companies who are wholly owned: 

 by the Crown; 

 by the wider public sector; or 

 by both the Crown and the wider public sector. 
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The legislation 

The main body of this workbook will consider how you should handle Data Protection 

Act subject access requests and access to deceased patients’ records. The 

legislation section below provides an overview on all four Acts of Parliament that are 

relevant to access to health records. 

The Access to Health Records Act 1990 

The Access to Health Records Act (AHRA) gave a statutory right of access to the 

health records of living and deceased patients, however, this was changed by the 

introduction of the Data Protection Act 1998 (DPA). The DPA replaced the whole of 

the AHRA with one exception - the DPA does not apply to the records of deceased 

patients, resulting in access to the records of deceased patients still being covered 

under AHRA. 

A personal representative (defined on page 7) is the only person who has an 

unqualified right of access to a deceased patient’s record and need give no reason 

for applying for access to a record.  

Individuals other than the personal representative have a legal right of access under 

the Act only where they can establish a claim arising from a patient’s death.  

This will be discussed further when you look at access to deceased patients’ records 

later in this workbook. 

The Data Protection Act 1998 

The Data Protection Act (DPA) regulates the processing of personal data about living 

identifiable individuals. It applies to all personal data, not just to health records. 

Similarly, it is not confined to health records held for the purposes of the National 

Health Service. It applies equally to social care records, the private health and care 

sector and to health professionals’ private practice records (e.g. those of 

psychiatrists, podiatrists, therapists). The same principles also apply to records of 

employees held by employers, for example in finance, personnel and occupational 

health departments.  

Processing includes obtaining, holding, using or disclosing of such information. The 

Act also provides individuals with a right to apply for access to information which is 

held in their records. Identifiable information should be processed in accordance with 

the eight Data Protection Principles. Details of these can be found in the Resources 

section.  

The General Data Protection Regulation  

You should note that the DPA will be replaced by the General Data 
Protection Regulation (GDPR) in May 2018. The GDPR will give 
individuals greater rights over their personal information and will impact 
on subject access fees discussed later in this workbook.  
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The Freedom of Information Act 2000 

The Freedom of Information Act 2000 (FOIA) provides access to information held by 

public authorities. It does this in two ways: 

 Public authorities are obliged to publish certain information about their 

activities; and 

 Members of the public are entitled to request information from public 

authorities. 

Which organisations have to comply? 

 Local authorities, health bodies and regulators, dentists, general practitioners, 

optical contractors and pharmacy businesses must comply with the Act. 

 Private health and care providers working on with or on behalf of a Local 

Authority or an NHS organisation should check their contract for any duty to 

comply with the Act. 

 Charities and similar organisations may deal with FOIA requests on a 

voluntary basis. 

The FOIA does not give people the right to access information about themselves e.g. 

their social care record or credit reference file. If a person wants to see information 

which a public authority holds about them, they should make a subject access 

request under the DPA. Nor is the Act intended to allow people to gain access to 

personal, private or sensitive information about others, such as information held in 

health records. However, this does not mean that information requested under the 

FOIA cannot be released just because it has personal information in it - this could be 

the names of senior staff, Chief Executives etc. whose names are already in the 

public domain. 

Deceased patients 

The Information Commissioner has confirmed that the health records of the 

deceased remain subject to the common law duty of confidentiality due to their 

sensitive and confidential content (see Cases on rights of access on page 24). This 

makes the records exempt from the provisions of the FOIA. There are also specific 

exemptions in the Act to stop disclosure of personal information. The following two 

sections of the Act are the most relevant:  

Section 40: Information which constitutes ‘personal information’ under the Data 

Protection Act 1998 (DPA) is exempt from the provisions of FOIA if its disclosure 

would contravene any of the DPA principles. The DPA only applies to living 

individuals, however there are some cases where information about a deceased 

patient is also personal information relating to or identifying a living individual.  

Section 41: Information that has been provided in confidence is exempt from the 

provisions of the FOIA. There is a general agreement that information provided for 
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the purpose of receiving healthcare is held under a duty of confidence. This 

exemption applies with regards to access to deceased patient records  

The Access to Medical Reports Act 1988  

The Access to Medical Reports Act 1988 governs access to medical reports made 

by a medical practitioner who is, or has been responsible for the clinical care of the 

patient, for insurance or employment purposes. Reports prepared by other medical 

practitioners, such as those contracted by the employer or insurance company, are 

covered by the Data Protection Act 1998.  

A person cannot ask a patient’s medical practitioner for a medical report about 

him/her for insurance or employment reasons without the patient’s knowledge and 

consent. Patients can decline to give consent for a report about them to be written.  

The patient can apply for access to the report at any time before it is supplied to the 

employer/insurer, subject to certain exemptions which allow the practitioner to 

withhold access (discussed below). The medical practitioner should not supply the 

report until this access has been provided, unless 21 days have passed since the 

patient has communicated with the doctor about making arrangements to see the 

report. Access incorporates enabling the patient to attend to view the report or 

providing the patient with a copy of the report.  

Once the patient has had access to the report, it should not be supplied to the 

employer/insurer until the patient has given their consent. Before giving consent, the 

patient can ask for any part of the report that they think is incorrect to be amended. If 

an amendment is requested, the medical practitioner should either amend the report 

accordingly, or, at the patient’s request, attach to the report a note of the patient’s 

views on the part of the report which the doctor is declining to amend. Patients 

should request amendments in writing. If no agreement can be reached, patients 

also have the right to refuse supply of the report.  

A medical practitioner may make a reasonable charge for supplying the patient with 

a copy of the report.  

Medical practitioners must retain a copy of the report for at least 6 months following 

its supply to the employer/insurer. During this period patients continue to have a right 

of access for which the medical practitioner may charge a reasonable fee for a copy.  

Withholding access to the report 

The medical practitioner is not obliged to give access to any part of a medical report 

whose disclosure would in the opinion of the practitioner:  

 cause serious harm to the physical or mental health of the individual or others, 

or;  

 indicate the intentions of the medical practitioner towards the individual, or;  
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 identify a third person, who has not consented to the release of that 

information or who is not a health professional involved in the individual’s 

care.  

 

The Information Commissioner 

The Information Commissioners Office (ICO) is the 

independent regulator of the Data Protection Act and 

the Freedom of Information Act in England and Wales. 

The office was set up to uphold people’s information 

rights by promoting openness by public bodies and data 

privacy for individuals. The ICO investigates complaints 

made by the public and provides guidance for the public and organisations. 

You can find out more about the ICO and their role in relation to data protection and 

freedom of information on their website at: https://ico.org.uk/  

 

https://ico.org.uk/
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Dealing with requests 

Records may be held in a variety of formats, for example, on paper, in electronic 

form, images and photographs, but the format does not affect the principles of 

dealing with a request. On the following pages, you will look at dealing with any 

applications received.  

How is an application for access to personal information made? 

 

Under the DPA, individuals or their representatives have the right to apply for access 

to information about them which is stored in their record, irrespective of when the 

record was compiled. What might you expect to find in a standard request?  

A request for information should contain: 

 The applicant’s full name, including any former names 

 Their date of birth 

 Their NHS Number (if known) 

 Their current address (a phone number is optional) 

 Former addresses (if applicable) 

 The nature of the request (to view records or a copy of records) 

 If there is anything they specifically require, for example, treatment from a 

particular consultant, or within specific dates, or for a specific illness. 

 A declaration that the person applying is either the patient or the patient’s 

representative acting with the consent of the patient. 

Your application process should inform applicants that they will need to prove their 

identity before their application can be processed. 

You should note that, many organisations provide a template form for applicants to 

complete when they are requesting access to information. Whilst such forms are 

extremely useful for the organisation and for the individual in structuring their 

request, there is no legal requirement for an individual to use the form when making 

their request. The legal requirement is for the request for access to be made in 

writing to the data controller.  However, where an individual is unable to make a 
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written request it is the Department of Health view that such patients should be able 

to make their requests verbally. Details of the verbal request should be recorded in 

the individual’s record.  

 

You must satisfy yourself that an application is genuine and that identity has been 

confirmed before complying with a request. Your organisation may have established 

what evidence is required to confirm identity, but typically the minimum would include 

a copy of a passport or driving licence plus a copy of a current utility bill proving 

residence. 

Who is a patient’s representative? 

 

The brother of a patient wants details of the patient’s treatment and submits a written 

request claiming he is acting on his brother’s behalf. You will need proof that he is 

acting with patient’s explicit consent (including that the patient understands what will 

be disclosed). 

As long as the individual has given his or her explicit consent to another person in 

the full understanding of what information can be disclosed, then proof of relationship 

is not needed, and the consent provides the legal basis for the disclosure.   

 

 



 
   

Access to Health Records  Page 14 of 38 

 

An incomplete application 

So, what happens if you receive an application that has some important details 

missing? What should you do? 

 

If you don’t have the information you need, you should go back to the applicant and 

tell them what additional information you need to process the application. Where 

further information is required to identify the individual or the information they want, it 

is not acceptable to ignore a request and you must tell the applicant what additional 

information you need to process the application. The DPA allows you to consult with 

the data subject in order to obtain the information you require to process the 

application. 

How long do you have to deal with an application?  

 

It is possible that someone will want to see a copy of all the information in their 

health records. This will need a completely exhaustive search of the data held in the 

organisation. A question then is, how long have you got to fulfil a request?  

When an applicant’s request is received it must be logged. When you have all the 

information you need to identify the applicant and locate the information, and the 

relevant fee has been paid, you should log the date and comply with the request 

within 21 working days.  
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Although the Data Protection Act states 40 days to comply, the Government made a 

commitment for health records that this timescale should be 21 days, as was 

previously the case under the superseded Access to Health Records Act 1990, see: 

Department of Health ‘Guidance for Access to Health Records Requests 2010‘: 

http://webarchive.nationalarchives.gov.uk/20160921135209/http://systems.digital.nhs

.uk/infogov/links/dhaccessrecs.pdf    

This time limit includes any time having health professionals screen records.  

 

From May 2018 the GDPR will require organisations to provide applicants 
with their information within one month of the request. 

 

 

  

http://webarchive.nationalarchives.gov.uk/20160921135209/http:/systems.digital.nhs.uk/infogov/links/dhaccessrecs.pdf
http://webarchive.nationalarchives.gov.uk/20160921135209/http:/systems.digital.nhs.uk/infogov/links/dhaccessrecs.pdf
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Grounds for restricting or limiting access 

So, if you have all the information you require from the applicant, are there any 

reasons why you might not proceed to supply the information? 

 

Before you release the information, the most appropriate health professional must 

check the health record before access is granted. This is because under DPA, 

access to an individual’s health record may be limited or denied for the following 

reasons: 

 The information released would be likely to cause serious harm to the 

physical or mental health or condition of the individual, or any other person; or 

 Access would disclose information relating to, or provided by, a third person 

who has not consented to that disclosure.  

Managing requests where information may cause serious harm 

It may still be possible to release some of the record to the individual, if the 

information to be withheld can be redacted. If this can be done, there should be a 

structured procedure that ensures the record is reviewed at various stages prior to 

release to ensure all information likely to cause serious harm has been removed. 

If you think it is likely to cause undue distress you may not wish to say that 

information has been withheld, however, you must be prepared to justify a decision 

to withhold information. 

Managing requests that include 3rd party information 

If you cannot obtain the consent of a third person for any reason, you need to apply 

the guidelines in the Act to decide whether to release the information to the individual 

applying for access. Lack of consent from third parties should not prevent the 

information from being provided where this would place the applicant’s human rights 

in jeopardy. Four helpful things to consider are: 

 Any duty of confidentiality owed to the third party. 

 Any steps you have taken with a view to seeking the consent of the third 

party. 
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 Whether the third party is capable of giving consent. 

 Any express refusal of consent by the third party.  

Can a representative have access to confidential information? 

Remember, as long as the individual has given his or her explicit consent to another 

person in the full understanding of what information can be disclosed, this provides 

the legal basis for the disclosure. If you have any doubts whether someone fully 

understands what information they are consenting to the release of, then you should 

clarify this with them. But ultimately, it is their decision and must be accepted. 

Paying for the request 

You can now either prepare the copies of the relevant parts of the health record for 

the individual (or their representative) or deny access. Alternatively, if the individual 

agrees, a date should be set for the records to be viewed once the appropriate fee (if 

required) has been paid. 

 

The access that individuals and representatives have is not automatically a free 

service. Under the Data Protection (Subject Access) (Fees and Miscellaneous 

Provisions) Regulations 2000, an individual could be charged to view their health 

records or to be provided with a copy of them.   

 

You should note that from May 2018 the GDPR will not allow a charge for 
access to personal information except in specific circumstances. 
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Providing the information 

You are allowed to negotiate as to the form in which the information is given.  

Providing copies of the information  

Usually the information is given in the form of a hard copy in a permanent and 

intelligible format, unless the supply of such a copy is not possible or would involve 

disproportionate effort or the individual agrees otherwise. Any terms that are 

unintelligible without an explanation must be accompanied by an explanation.  

You are free to tell an individual the reasons why if some or all of the information has 

been withheld, but you are not obliged to do so. 

Charges for providing copies 

To provide copies of health records the maximum costs are: 

 For health records held totally on computer: up to a maximum £10 charge. 

 For health records held in part on computer and in part manually: up to a 

maximum £50 charge. 

 For health records held totally manually: up to a maximum £50 charge. 

All these maximum charges include postage and packaging costs. Remember these 

are the maximum costs and charges for access requests should not be applied in 

order to make a financial gain.  

Viewing the record 

 

If it is agreed with the individual or their representative that they will directly inspect 

their health records, there are a number of things that need to be considered. 

The individual or their representative can attend, but the session should always be 

supervised by a health professional or a lay administrator. Why is this?  

It’s because there is a duty towards the security of the health record, to make sure 

that there is no damage or theft of the record by the person it relates to. If a lay 

administrator is present they must not comment or give advice on the content of the 

record. If the individual raises any queries, an appointment with a health professional 

should be offered.  
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Charges for viewing 

To allow patients to view their health records (where no copy is required) the 

maximum costs are: 

 For health records held electronically: up to a maximum £10 charge 

 For health records held in part on computer and in part on other media: up to 

a maximum £10 charge  

 For health records held entirely on other media: up to a maximum £10 charge, 

unless the records have been added to in the last 40 days in which case 

there should be no charge. 

Note: if a person wishes to view their health records and then wants to be provided 

with copies this would still come under the one access request. The £10 maximum 

fee for viewing would be included within the £50 maximum fee for copies of health 

records, held in part electronically and in part manually. 

Discretion with charges 

Whilst charges for copies and fees do exist, there is an element of discretion about 

them, and your organisation may be one of the many that does not charge people.  

Some organisations may find that the cost of administering the collection of a charge 

would be more than the charge itself. Although the law covers everyone, the decision 

to charge will be a local one and you need to be aware of the local policy that exists 

in your organisation. 

 

Remember that from May 2018 the GDPR will not normally allow a 
charge. 

 

 

What happens if the individual believes that the record is not 

accurate? 

An individual has the right to ask for corrections to be made to the record and to 

request a copy of the corrections.  

If you receive such a request, you should liaise with the appropriate health 

professional to consider it. If you feel that no correction is necessary, the individual 

must be given an explanation for that decision, and the request and reason for 

refusal must be entered in the record.   

The individual should be permitted to add a separate note, which will be attached to 

the record to explain any views which they may have.  Any correction made must not 

obliterate the original entry, as the notes must be a complete record, written at the 
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time the care or treatment was given. The original entry (or entries) cannot be 

removed as they may have been relied on to provide treatment or care. 

What if you need to post copies to a requestor? 

Ideally, it is better that the individual or their representative arranges to collect copies 

of the health records in person and you should record when they have done so.  

If this is not possible and the copies need to be sent by post, then they should be 

sent by secure post (signed for). Any cost for packaging and posting is included in 

the fees. 
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Complaints about handling a request 

 

You can see that the process involves a lot of checks to make sure that everything is 

done correctly. However, it’s always possible that you will receive a complaint from 

someone about the way their request was handled.  

What should you do in this instance?  

You should familiarise yourself with your organisation’s complaints procedure so that 

you can advise a patient who may want to make a complaint about how to resolve it. 

Complaints about any aspect of a request for access should first be made to the 

person or organisation concerned for resolution at a local level. If this avenue is 

unsuccessful the individual should be asked to go through the NHS Complaints 

Procedure.  

If a patient follows this procedure and is still unhappy with the outcome of the 

investigation, they have the right to take their complaint to the Parliamentary and 

Health Service Ombudsman, which is the second and final point of contact for 

complaints. Applicants can also complain to the Information Commissioner in relation 

to any aspect of compliance with the DPA. 
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Summary of access requests under DPA 

In this section of the workbook, you looked at: 

Receiving and processing the application 

An application for access to health records should include the following details:  

 The applicant’s full name, including any former names 

 Their date of birth 

 Their NHS Number (if known) 

 Their current address (a phone number is optional) 

 Former addresses (if applicable) 

 The nature of the request (to view records or a copy of records) 

 If there is anything they specifically require, for example, treatment from a 

particular consultant, or within specific dates, or for a specific illness. 

 A declaration that the person applying is either the patient or the patient’s 

representative acting with the consent of the patient. 

You learnt that your application process should inform individuals that they will need 

to prove their identity before their application can be processed. 

If you receive an application that is in some way incomplete, you should contact the 

applicant and try to negotiate to resolve these parts of the application. 

You also learnt that you need to log each application, identify the applicant, locate 

the information and make sure the relevant fee has been paid. Requests should be 

complied with within 21 days in accordance with the Government commitment. 

 

Remember: From May 2018 the GDPR will require organisations to 
provide applicants with their information within one month of the request. 

 

 

Grounds for restricting or limiting access 

You saw that it is important a health record is checked by the most appropriate 

health professional before it is released. This is so that the organisation can be sure 

the record does not contain 

 Information that if released may cause serious harm to the physical or mental 

health or condition of the patient, or any other person 

 Information relating to, or provided by, a third person who has not consented 

to that disclosure. 

If it does, it is possible that some or the entire request could be denied.  
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Viewing records, providing copies and fees  

A request might be to view the records or to obtain a copy of the health record. Fees 

may be charged for either viewing or providing copies, but you will need to consult 

your organisation’s local policy on this matter, to find out the details. 

 

Remember: From May 2018 the GDPR will not allow a charge for access 
to personal information except in specific circumstances. 

 

 

In terms of viewing the record, you will need to make sure there is someone from the 

organisation that can attend, be it a health professional or a lay administrator. The 

latter is not allowed to comment on the record. One of their main roles is to ensure 

the record isn’t damaged or treated inappropriately. 

Finally, if you receive a complaint about some aspect of a request you will need to be 

familiar with your organisation’s complaints’ procedure, to know how to respond. 
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Access to deceased patients’ records 

You have covered requests for access made by living patients, but what happens 

when requests are made concerning the health records of deceased patients? This 

topic will help you find out. 

The Access to Health Records Act 1990 (AHRA) established a statutory right of 

access to health records by individuals. The Data Protection Act 1998 (DPA) 

repealed all the parts of the AHRA that related to the records of living patients, 

meaning that the remaining parts apply only to deceased patients’ records. 

Who can apply for access to information? 

The first question to ask is, under AHR who can apply for access to the health record 

of a deceased person? 

 

Personal representatives 

A personal representative is the only person who has an unqualified right of access 

to a deceased patient’s record and need give no reason for applying for access to a 

record. You will recall that a personal representative is: 

 the person named in the will of a deceased patient as their executor, or 

 a person appointed as the administrator of the deceased person’s estate 

However, it is important to uphold any request which the deceased patient may have 

made regarding the non-disclosure of specific information, even in the case of 

personal representatives.  

People with a claim arising from the patient’s death 

Individuals other than the personal representative have a legal right of access under 

the Act only where they can establish a claim arising from a patient’s death. This is a 

separate right to that of the personal representative and may be exercised without 

the consent of the personal representative.  

If a right of access to a record is established due to a claim arising from a patient’s 

death, only information relating to this claim should be disclosed to the applicant. 
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This is to say that there is no right of access to any information which is not relevant 

to the claim being made. 

Who decides whether there is a claim? 

It is accepted that those who can prove a financial claim will have a right of access. 

But in terms of other individuals and other types of claim, the decision as to whether 

a claim actually exists lies with the record holder. In cases where it is not clear 

whether there is a claim, the applicant may be referred to the personal 

representative. If the issue remains unresolved, the record holder should seek legal 

advice. 

What about those with no statutory right of access? 

There may be circumstances where individuals who do not have a statutory right of 

access under AHRA request access to a deceased patient’s record. Current legal 

advice is that the Courts would accept that confidentiality obligations owed by health 

professionals continue after death. The Department of Health, General Medical 

Council and other clinical professional bodies have long accepted that the duty of 

confidentiality continues beyond death and this is reflected in the guidance they 

produce.  

In the absence of a right of access to the records of the deceased there is no 

requirement for the information to be disclosed, e.g. to family and friends who may 

not have a right of access. However, there is no absolute prohibition on disclosure, 

the risk of any detriment being caused will probably lessen over time and decisions 

should be made sensitively.  

When considering disclosure the following should be taken into account: 

 Any wishes expressed by the patient prior to death. 

 The distress that might be caused either by disclosing or refusing to disclose 

information. 

 The extent of the disclosure requested. 

 The public good that might result from disclosure.  

Requests should be considered on a case by case basis and any disclosures made 

proportionate in the circumstances. Your Caldicott Guardian or equivalent role 

should be consulted in all cases. If there is no such role in your organisation, a 

professional body or medical defence union may also provide advice. 

Cases on rights of access 

Access to deceased patients’ records was considered by the Information Tribunal (in 

the case of Mrs P Bluck v The Information Commissioner and Epsom and St Helier 

NHS Hospital Trust, 17th Sept 2007, EA/2006/0090, see: 

http://informationrights.decisions.tribunals.gov.uk/DBFiles/Decision/i25/mrspbluckvinformatio

ncommissioner17sept07.pdf). The Tribunal stated that the duty of confidentiality does 

continue after the death of an individual to whom that duty is owed. Where there is a 

http://informationrights.decisions.tribunals.gov.uk/DBFiles/Decision/i25/mrspbluckvinformationcommissioner17sept07.pdf
http://informationrights.decisions.tribunals.gov.uk/DBFiles/Decision/i25/mrspbluckvinformationcommissioner17sept07.pdf
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legally enforceable duty of confidence owed to a living individual, after death it can 

be enforced by the deceased’s personal representative. It is not necessary to 

establish that, as a matter of fact, the deceased person actually has a personal 

representative who would take action.  

The Information Commissioner followed the decision in Bluck in a Decision Notice 

directed at NHS North Tyneside Clinical Commissioning Group in May 2015 see: 

https://ico.org.uk/media/action-weve-taken/decision-

notices/2015/1431776/fs_50568280.pdf. 

Coroner requests for a deceased patient’s health records 

Coroners’ inquiries are an important part of determining cause of death in a huge 

number of cases in the UK. Prompt access to confidential information regarding 

patients and others involved in an investigation is often vital to the reliability of the 

outcome. 

The Department of Health view is that the public interest served by Coroner’s 

inquiries outweighs considerations of confidentiality and competing public interests 

unless exceptional circumstances apply. Coroners also have powers to request 

information under the Coroners and Justice Act 2009. 

When an organisation feels that there are reasons why full disclosure is not 

appropriate, e.g. due to confidentiality obligations or Human Rights considerations, 

the following steps should be taken: 

a. The Coroner should be informed about the existence of information relevant 

to an inquiry in all cases. 

b. The reason for concern about disclosure should be discussed with the 

Coroner and attempts made to reach agreement on the confidential handling 

of records or partial redaction of record content. 

c. Where agreement cannot be reached the issue will need to be considered by 

an administrative court. 

  

  

https://ico.org.uk/media/action-weve-taken/decision-notices/2015/1431776/fs_50568280.pdf
https://ico.org.uk/media/action-weve-taken/decision-notices/2015/1431776/fs_50568280.pdf
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Dealing with the application 

As with the records of living patients, applicants requesting access to deceased 

patients’ records should apply in writing. They should provide as much information 

as possible to help locate the records required.   

 

Your organisation should have a process in place to ensure that these requests are 

received by the appropriate department and dealt with by an appropriate person.  

For hospital records, the record holder would be the records manager at the hospital 

that the patient attended. 

Applicants may wish to have access to only specific dates or parts of the records, 

and this may help reduce the fee that is payable for copies provided.  

Processing an application 

The processing of an application concerning a deceased patient’s records mirrors 

that for living patients, with only a few obvious differences.  

 

When you receive an applicant’s request, you must log it and satisfy yourself as to 

the identity of the applicant, who should provide as much information about their 

identity as possible.  
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Personal representatives will also need to provide evidence of who they are. 

Examples of evidence include: 

 Details of relationship to patient.  

 Applicant’s driving licence, passport or birth certificate, and  

 Copy of a current utility bill to verify address. 

Where an application is being made on the basis of a claim arising from the 

deceased’s death, applicants must provide evidence to support their claim.  

Screening a record 

Once you have everything you need to identify the applicant and locate the 

information, the information should be screened in the same way as access under 

the DPA. 

In addition, if the applicant is making an application on the basis of a claim arising 

from the deceased’s death, the record holder must decide whether the claim exists. 

Complying with the deadline 

When the relevant fee has been paid, you should comply with the request promptly. 

This should be done within 21 working days if the record has been added to in the 

last 40 days, and within 40 days otherwise. 
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Knowledge check - A nephew’s request 

You receive a letter from a nephew of a deceased patient who was cut out of his 

uncle’s will shortly before he died. He wants to see if there is anything in his uncle’s 

records that would account for this.  

What do you need to consider? Tick one or more of the options below, and then read 
the feedback to check your answer. 

A. Proof of identity, including proof of relationship  

B. Evidence to support the claim  

C. Whether anything in the records indicates that the patient would not 
have wanted this information disclosed 

 

D. Would access lead to the identification of a third party   

E. Would access cause serious mental or physical harm to anyone  

F. What records would directly relate to the claim  

 

Feedback: All of these aspects would need to be considered. They form part of the 

full screening process and would need to be carried out before deciding whether to 

release the information to the applicant. 
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Fees for access to a deceased patient’s records 

As with requests under the Data Protection Act, applicants may be charged a fee for 

this service. This will not change under GDPR as the GDPR will (like the DPA) apply 

only to the data of living individuals. 

 

 

What might you charge an applicant for? 

The fee structure under the AHRA is:  

Viewing records 

 Records held manually - Viewing a manual record which has been added to 

in the 40 days preceding the application, access is free of charge.  

 Records held manually - Viewing a manual record which has not been 

added to in the preceding 40 days, a charge of £10 may be charged.  

 Records held wholly or partially on computer - Viewing a record which is 

held wholly or partially on computer, a fee of £10 may be charged.  

Copies of records 

 Hard copies of information - If an applicant wishes to obtain a copy of the 

record, they may be charged a fee. There is no limit on this charge, but it 

should not result in a profit for the record holder. This fee is in addition to the 

£10 charged for the initial access.  

Where health information is to be disclosed about the deceased in the absence of a 

statutory basis, any fees charged should be reasonable and proportionate to cover 

the cost of satisfying a request. It is recommended NHS organisations follow the fees 

structure established for the AHRA above. 
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Knowledge check - Friend of the deceased 

You receive a request from a friend of a deceased patient who applies for a copy of 

the patient’s health records. They have requested images and all other health 

records held about the patient. The health record also contains information about the 

deceased patient’s family members. 

 

What response do you make? Read each option carefully then pause to consider 
which answer you would give; then check below to see if you were correct.  

A. Deny the request: the Data Protection Act 1998 prevents us from 
releasing the information 

 

B. Consider the request: the Access to Health Records Act 1990 
permits us to release the information 

 

C. Consider the request: the Freedom of Information Act 2000 
requires us to release the information 

 

D. Deny the request: the common law duty of confidentiality prevents 
us from releasing the information 

 

Answer 

Correct answer B 

Feedback 

Access to the health records of a deceased person is covered by the Access to 

Health Records Act (ARHA), not the FOIA.  

If the application has been made under the ARHA, the person applying will need to 

provide proof that they are the personal representative, executor or administrator, or 

have a claim resulting from the death. 

When considering the request you should take into account: 

 Any wishes that the deceased patient had regarding disclosure from their records 

or any information that they would have expected to remain confidential.  

 If disclosure would cause serious harm to the physical or mental health of any 

other person or would identify a third person who has not consented to the 

disclosure.  
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Summary of access to deceased patients’ records 

In this section of the workbook, you looked at who has a legal right to apply under 

the Access to Health Records Act. That is, personal representatives and individuals 

with a claim arising from the deceased’s death. 

You looked at what you should take into account if request is received from someone 

who is not a personal representative or an individual with a claim arising from the 

deceased’s death. 

You saw that even in the case of personal representatives, if the deceased patient 

has requested the non-disclosure of certain information, then this must be upheld. 

You learnt that there was little difference (once a right of access had been 

established) between how a request for information was handled under the DPA. In 

that requests still need to be logged, identity still needs to be established, and 

information must still be located and provided within relevant timescales. 

You also learnt that the fee structure is different for such requests, in that 

organisations can charge up to £10 for viewing information and make a separate 

charge for providing a copy. However you saw that the fee for copies must not 

exceed the cost of making and posting the copy. 
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Module Summary 

You have now completed this workbook on Access to Health Records. You covered 

the following points. 

The rights individuals have to access their personal information 

You took a brief look at patients’ rights under the Medical Reports Act 1988, and a 

detailed look at individuals’ rights under the Data Protection Act 1998. You learnt that 

the rights under the DPA don’t just apply to health records but to all personal data 

processing. You saw that it is important a health record is checked by the most 

appropriate health professional before it is released.  

The rights individuals have to access records held by public authorities. 

You saw that individuals have a right to access information under the Freedom of 

Information Act 2000, and that the Act contains two specific exemptions to stop 

disclosure of personal information.  

 Section 40 exempts any data that constitutes ‘personal information’ under the 

Data Protection Act 1998 (DPA) from being disclosed under FOIA if its 

disclosure would contravene any of the DPA principles; and  

 Section 41 exempts any information that has been provided in confidence 

from being disclosed under FOIA 

The rules in relation to deceased patients’ records 

You saw that under the Access to Health Records Act 1990 only personal 

representatives have an unqualified right of access to deceased patient’s record and 

that individuals with a claim arising from the deceased’s death can access only 

information that relates to the claim. Note that even in the case of personal 

representatives, if the deceased patient has requested the non-disclosure of certain 

information, then this must be upheld. 

You learnt that the effect of section 41 of the FOIA exempts the personal information 

of deceased patients from being disclosed 

You learnt the minimal differences in the way that requests under the AHRA should 

be handled as opposed to the Data Protection Act, but that the fee structure is 

different for such requests. 

The role of the Information Commissioner 

The Information Commissioner is the independent regulator responsible for the Data 

Protection Act and the Freedom of Information Act 
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Managing requests 

You looked at: 

 The need to ensure that requests for information are complete and genuine. 

 The timescales for responding to requests.  

 The importance of screening information before it is released.  

You also saw that fees may be charged under the DPA and the AHRA. 

 

Remember: From May 2018 the GDPR will not allow a charge for 

access to personal information of living individuals except in specific 

circumstances. The GDPR replaces only the DPA, so it may still be 

possible to charge for access to deceased patient requests under the 

AHRA. 

 

 

You should understand that if an individual or their representative is viewing a 

record, there needs to be someone from the organisation in attendance, either a 

health professional or a lay administrator.  

Finally, if you are not already aware, you should familiarise yourself with your 

organisation’s procedures, for example on: 

 Access to records. 

 Charging for records’ access. 

 The management of complaints. 
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Assessment 

Attempt all of the following 10 questions; the pass mark is 80%. If you don't reach 

80%, revise the relevant topics and try again.  

Check with your IG lead whether your responses need to be recorded and logged 

 

 Question 1: You receive a request from a patient who wants access to 

information contained within their health record. Your response to this request is 

covered by which Act? Tick one option from the answers listed below. 

A The Access to Health Records Act 1990  

B The Data Protection Act 1998  

C The Freedom of Information Act 2000  

 

Question 2: The Information Commissioner is responsible for compliance and 

enforcement decisions about which of the following Acts? Tick two or more 

options from the answers listed below. 

A The Data Protection Act 1998  

B The Freedom of Information Act 2000  

C The Access to Health Records Act 1990  

 

Question 3: How should a subject access request under the Data Protection Act 

normally be submitted? Select one option from the answers listed below. 

A It doesn’t matter how the request is submitted  

B Verbally, either face to face or by telephone  

C In writing  
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Question 4: Once a subject access request under the current DPA is logged and 

underway, how long do you have in which to comply? Select one option from the 

answers listed below. 

A 20 days from being logged  

B Legally 40 days however, NHS good practice requires that 

requests are dealt with within 21 working days from being logged 

 

C 25 days from being logged  

D 28 working days from being logged  

E 30 days from being logged  

F One calendar month from being logged  

 

Question 5: If you cannot obtain consent for release of 3rd party information 

contained within a record requested under the Data Protection Act, which of the 

following should guide your next step? Select two or more options from the 

answers listed below. 

A Whether the other person has explicitly refused their consent   

B Consideration of any duty of confidentiality owed to the other 

individual 

 

C Whether the other individual is capable of giving consent  

D Consideration of whether the steps you have taken with a view to 

seeking the consent of the other individual are reasonable in the 

circumstances 
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Question 6: A patient’s request for a correction to their NHS health record is 

refused. What options are now open to the applicant? Select two or more options 

from the answers listed below. 

A They can appeal to the Information Commissioner  

B They can request a note to be added to the file, recording their 

views 

 

C They can take legal action against the organisation  

D They can take the record away with them  

E They can make a complaint under the NHS complaint procedure  

 

Question 7: If an applicant is allowed to directly inspect their health record, who 

should supervise the viewing? Select two or more options from the answers 

listed below. 

A The organisation’s data protection officer  

B A health professional  

C A lawyer  

D A lay administrator   

 

Question 8: You receive a request from a woman who always believed she was one 

of twins but her deceased mother never admitted this. What should you do in 

processing this request for information in the mother’s record? Select two or more 

options from the answers listed below. 

A Verify the identity of the applicant and their relationship to the 

deceased mother 

 

B Decide what records or parts of records relate directly to the 

request 

 

C Consider if disclosure might lead to breaching the confidentiality of 

a third party 

 

D Check if there is anything in the records that would indicate that the 

deceased patient would not want this information disclosed 

 

E Consider whether access would cause serious mental or physical 

harm to any person 
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Question 9: Under The Access to Health Records Act 1990, how long do you 

have in which to comply with a request, once the identity of the applicant is 

confirmed? Select two or more options from the answers listed below. 

A 25 working days where the record has been added to in the last 

40 days 

 

B 21 days where the record has been added to in the last 40 days  

C 28 days where the record has been added to more than 40 days 

ago 

 

D Within 40 days, where the record has not been added to in the 

previous 40 days 

 

 

Question 10: In response to a request under the Data Protection Act 1998 you 

have identified the subject, located the records, screened them and are ready to 

send them out. What exactly should you send? Select one option from the 

answers listed below. 

A The original health records, having made sure to make copies  

B Copies of the original health records only  

C Where the information is not being queried, you can send the 

original. Where there is something that the applicant has asked 

about, you should send copies only 

 

D They should not be sent; they should only be viewed under 

supervision 

 

 

 

You have reached the end of this learning workbook. 

 

 

 


