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Using this slide pack 

If presenting to a group: 

• You can use the notes section below the slides to assist 
with your script. 

• You can add further information to the slides specific to 
your organisation. 

• Don’t forget to delete this slide beforehand. 

If you are reading the slides for your own learning: 

• Make sure you read the notes section below the slides for 
further information. 

• To print out the slides with the notes - go to ‘File’ > ‘Print’ 
menu > ‘Notes Pages’ >‘Print’ button. 
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Description  

• What rights do people have to access the information you hold 
about them?  

• What rules apply to accessing information about other people?  

• How do the rules on accessing personal information interact with 
the rules on accessing non-personal information?   

• This learning will answer these and other questions such as, how 
you should meet a request for access and how you should log 
any requests. 

• Author: NHS Digital - External IG Delivery 

• Duration: Approx. 40 minutes 
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Learning Objectives  

By the end of this workbook you will understand:  

• The rights individuals have to access their personal information. 

• The rights individuals have to access records held by public 
authorities. 

• What the rules are in relation to deceased patients’ records.  

• The role of the Information Commissioner. 

• How to manage a request for access to information. 

• The timescales for responding to requests.  

• The importance of screening information before it is released.  
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Introduction 

This presentation is for: 

• Those that manage access 

requests. 

It will be of interest to: 

• Staff that directly interact with 

patients or service users and 

• Those that handle personal 

information.  
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Rights to apply for information 
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• The Data Protection Act 1998 

(DPA) 

• The Access to Health Records 

Act 1990 (AHRA) 

• The Freedom of Information 

Act 2000 (FOIA) 

• The Medical Reports Act 1988 



Definitions and clarification 

• The next section looks at: 

– What is a health record? 

– What is a ‘patient representative’? 

– What does 'personal representative' mean? 

– Who is responsible for dealing with requests? 
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A health record 
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• information about the physical or mental health or condition of an identifiable 
individual.  

• Made by, or on behalf of, a health professional in connection with the care of 
that individual.  

• Can be recorded in a electronic form, in manual form or a mixture of both. 

• Examples: 
– Hand-written clinical notes. 

– Letters to and from other health and care professionals. 

– Laboratory reports. 

– Radiographs. 

– Images and image reports. 

– Printouts from monitoring equipment. 

– Photographs and recordings. 

– Recordings of telephone conversations. 

 

 



Representatives 

• A patient representative - a person is acting on behalf 

of the patient with the patient’s consent. 

• A personal representative: 

– the person named in the will of a deceased patient as their 

executor, or 

– a person appointed as the administrator of the deceased 

person’s estate. 
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Responsibility for requests 

 
• Under the Data Protection Act 1998 - the ‘data 

controller’. 

• Under the Access to Health Records Act 1990 - the 

'record holder‘. 

• Under the Freedom of Information Act 2000 - the 

public authority. 
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Legislation  

• Most of presentation looks at handling Data Protection 

Act subject access requests and access to deceased 

patients’ records. 

• This legislation section provides an overview on all 

four Acts of Parliament that are relevant to access to 

health records. 
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The Access to Health Records Act 1990 - Summary 

• Changed by the introduction of the Data Protection Act 

1998 (DPA).  

• Now only applies to deceased patients’ records. 

• A personal representative has an unqualified right of 

access to a deceased patient’s record. 

• Legal right of access if have a claim arising from a 

patient’s death (only to part of record relevant to the 

claim). 
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The Data Protection Act 1998 

 
• Regulates processing of personal data about living identifiable 

individuals.  

• Applies to all personal data, not just to health records.  
– Not just NHS health records applies equally to social care records, 

the private health and care sector and to health professionals’ 
private practice records.  

– Same principles apply to employee records.  

• Also provides individuals with a right to apply for access to 
information which is held in their records.  

• Identifiable information should be processed in accordance with 
the eight Data Protection Principles.  
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The DPA will be replaced by the General Data Protection Regulation (GDPR) in May 2018. 

The GDPR will give individuals greater rights over their personal information and will 

impact on subject access fees discussed later in this presentation.  



The Freedom of Information Act 2000 

• Requires public authorities to publish certain information about their activities; and 

• Entitles individuals to request information from public authorities 

• Which organisations have to comply? 

– Local authorities, health bodies and regulators, dentists, general practitioners, optical 

contractors and pharmacy businesses must comply with the Act. 

– Private health and care providers should check their contract for any duty to comply with the 

Act. 

– Charities and similar organisations may deal with FOIA requests 

 

• The Act does not enable people to : 

– Access information about themselves - they should make a request under the DPA.  

– Access personal, private or sensitive information about others. 

– Access information about deceased patients 
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The Access to Medical Reports Act 1988  

 
• Governs access to medical reports made for insurance or 

employment purposes. 

• Report must be made by a medical practitioner that is (or 
has been) responsible for the patient’s clinical care. 

• Patient must be asked for consent before report prepared. 

• Patients have the following rights: 
– To see the report before sent to insurer / employer (subject to the 

grounds for withholding access). 

– To ask for amendments. 

– To be asked for consent before report sent. 

– To refuse to allow supply of the report. 
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The Information Commissioner’s Office 
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• The independent regulator of the Data 

Protection Act and the Freedom of 

Information Act in England and Wales.  

• Upholds people’s information rights by 

promoting openness by public bodies and 

data privacy for individuals.  

• Investigates complaints made by the 

public and provides guidance for the public 

and organisations. 

• https://ico.org.uk/    

 

https://ico.org.uk/
https://ico.org.uk/
https://ico.org.uk/


Dealing with requests 

The following slides will cover: 

• Making an application for access to 
personal information. 

• A patient’s representative. 

• An incomplete application. 

• Timescales for dealing with application. 

• Denial and refusal. 

• Representatives and access to 
confidential information. 

• Paying for the request. 

• Providing the information. 

• Claims of inaccurate records. 

• Complaints. 
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How is an application for access to personal information made? 

 

• A request should contain enough information to: 
– Verify the applicant’s identity, e.g. by viewing a copy of a 

passport or driving licence plus a copy of a current utility bill 
proving residence. 

– Trace the records. 

– Send the applicant the requested information or contact them for 
additional clarification. 

 

• Your application process should: 
– Inform applicants that they will need to prove their identity. 

– Provide a template request from, but note that as long as the 
request is written, individuals do not have to use the template.  
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Who is a patient’s representative? 

• The brother of a patient submits a 
written request claiming he is acting on 
his brother’s behalf.  

• You will need proof that he is acting 
with patient’s explicit consent. 

• If a patient has given explicit consent to 
another person in the full understanding 
of what information can be disclosed, 
then: 
– Proof of relationship is not needed, and  

– The consent provides the legal basis for 
the disclosure.  
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An incomplete application 

• If you don’t have the information 
you need: 

– You must tell the applicant what 
additional information you need to 
process the application.  

– Where further information is required 
it is not acceptable to ignore a 
request. 

• The DPA allows you to consult with 
the data subject. 
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How long do you have to deal with an application?  

• The Data Protection Act states 40 days 

to comply. 

• BUT the Government made a 

commitment for health records that this 

timescale should be 21 days.  

• This time limit includes any time having 

health professionals screen records.  
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From May 2018 the GDPR will require organisations to provide applicants with their information 

within one month of the request. 

  



Grounds for restricting or limiting access 

• The most appropriate health professional must check 

the health record before access is granted as access 

to an may be limited or denied as: 

– The information released would be likely to cause serious 

harm to the physical or mental health or condition of the 

individual, or any other person; or 

– Access would disclose information relating to, or provided 

by, a third person who has not consented to that 

disclosure.  
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Paying for the request – copies of records  

 
• Maximum costs for copies: 

– For health records held totally electronically: up 
to a maximum £10 charge. 

– For health records held in part electronically and 
in part manually: up to a maximum £50 charge. 

– For health records held totally manually: up to a 
maximum £50 charge. 

• All these maximum charges include postage 
and packaging costs.  
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You should note that from May 2018 the GDPR will not allow a charge for access to 

personal information except in specific circumstances. 

  



Paying for the request – viewing records  

 
• Maximum costs to view records (where no 

copy is required): 
– For health records held totally electronically: 

up to a maximum £10 charge. 

– Health records held in part electronically and in 
part on other media: up to a maximum £10 
charge. 

– Health records held entirely on other media: up 
to a maximum £10 charge, unless the 
records have been added to in the last 40 
days in which case there should be no 
charge. 
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All fees for copying or viewing records are discretionary – check whether 

your organisation makes a charge. 



Providing the information 

• Can negotiate with individual regarding them viewing the records 
or having a copy. 

• If agree to view: 
– Must be supervised by a health professional or a lay administrator to 

make sure that the record isn’t damaged or taken away by the 
individual.  

– If a lay administrator must not comment or give advice on the 
content of the record.  

– If the individual raises any queries, offer an appointment with a 
health professional. 

• If providing a copy 
– Better for individual or representative to collect. 

– Otherwise send by secure post. 
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What happens if the individual believes that the record is not accurate? 

• An individual has the right to ask for 
corrections to be made to the record 
and to request a copy of the 
corrections.  

• If it is believed that no correction is 
necessary: 
– Explain why. 

– Document the request and reason for 
refusal.   

– Allow individual to add a separate 
note to explain their views. 

• Corrections must not obliterate the 
original entry. 
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Complaints about handling a request 

 
• Be aware of your organisation's 

complaints procedure. 

• Structured format for complaints: 
– Locally with the organisation. 

– NHS Complaints Procedure. 

– Parliamentary and Health Service 

Ombudsman. 

• Applicants can also complain to 

the Information Commissioner. 
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Summary of access requests under DPA 

In this section of the presentation, you looked at: 

• Receiving and processing the application.  

• Grounds for restricting or limiting access. 

• Viewing records, providing copies and fees. 

• Requests should be complied with within 21 days in 

accordance with the Government commitment. 
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Remember: From May 2018 the GDPR will require organisations to provide applicants with 

their information within one month of the request; and will not allow a charge for access to 

personal information except in specific circumstances. 



Access to deceased patients’ records 

 
• The Access to Health Records Act 1990 (AHRA) 

provided a statutory right of access to health records 

by individuals. 

• AHRA repealed regarding living individuals and 

replaced with Data Protection Act 1998. 

• Remaining parts of AHRA apply only to deceased 

patients. 
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Who can apply for access to information? 

• Personal representative: 
– The deceased’s executor, or 

– Administrator of their estate. 

– They have an unqualified right of access. 

– Must uphold any request which the 
deceased made regarding the non-
disclosure of specific information. 

• A person with a claim arising from the 
patient’s death: 
– Only information relating to the proven 

claim should be disclosed to the applicant.  

– May be exercised without the consent of 
the personal representative.  

– Record holder must decide whether the 
claim exists. 
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What about those with no statutory right of access? 

• The Department of Health, General Medical Council and other 
clinical professional bodies accept that the duty of confidentiality 
continues beyond death. 

• In the absence of a right of access there is no requirement for the 
information to be disclosed.  

• However, there is no absolute prohibition on disclosure, so if 
considering it the following should be taken into account: 
– Any wishes expressed by the patient prior to death. 

– The distress that might be caused either by disclosing or refusing to 
disclose information. 

– The extent of the disclosure requested. 

– The public good that might result from disclosure 
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Cases on rights of access 

 
• Information Tribunal: Mrs P Bluck v The Information 

Commissioner and Epsom and St Helier NHS Hospital Trust:  

– Where there is a legally enforceable duty of confidence owed to a 
living individual, after death it can be enforced by the deceased’s 
personal representative.  

– It is not necessary to establish that, as a matter of fact, the deceased 
person actually has a personal representative who would take 
action.  

• Information Commissioner: Decision Notice directed at NHS 
North Tyneside Clinical Commissioning Group in May 2015 - 
https://ico.org.uk/media/action-weve-taken/decision-
notices/2015/1431776/fs_50568280.pdf  
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Coroner requests for a deceased patient’s health records 

 
• Department of Health - the public interest served by 

Coroner’s inquiries outweighs considerations of 
confidentiality and competing public interests unless 
exceptional circumstances apply.  

• Coroners also have powers to request information under 
the Coroners and Justice Act 2009. 

• If the organisation believes full disclosure is not 
appropriate: 
a. Inform the Coroner of information relevant to the inquiry. 

b. Discuss reasons for concern with the Coroner. 

c. If cannot reach agreement, the issue will need to be considered 
by an administrative court. 
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Dealing with the application 

• Similar to Data Protection Act requests. 

• Application must be in writing 

• Applicant will need to provide evidence of 
who they are. 

• For applications made on the basis of a claim 
arising from the deceased’s death, applicants 
must provide evidence to support their claim.  

• You should: 
– Log the request. 

– Screen the record, if relevant decide whether a 
claim exists. 

– Collect the fee (if your organisation charges). 

– Comply with the 21 or 40 day deadline as 
appropriate. 

 

 

 
34 



Fees for access to a deceased patient’s records 

• Viewing records: 
– Records held manually - viewing a manual 

record which has been added to in the 40 days 
preceding the application, access is free of 
charge.  

– Records held manually - viewing a manual 
record which has not been added to in the 
preceding 40 days, a charge of £10 may be 
charged.  

– Records held wholly or partially electronically - 
a fee of £10 may be charged.  

• Copies of records: 
– Hard copies of information - there is no limit on 

this charge, but it should not result in a profit 
for the record holder. This fee is in addition to 
the £10 charged for the initial access.  
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Knowledge check - Friend of the deceased 

 
You receive a request from a friend of a deceased patient who applies for a copy of the patient’s 

health records. They have requested images and all other health records held about the patient. The 

health record also contains information about the deceased patient’s family members. 

What response do you make?  

A. Deny the request: the Data Protection Act 1998 prevents us from releasing the 

information 

  

B. Consider the request: the Access to Health Records Act 1990 permits us to release 

the information 

  

C. Consider the request: the Freedom of Information Act 2000 requires us to release the 

information 

  

D. Deny the request: the common law duty of confidentiality prevents us from releasing 

the information 
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Summary of access to deceased patients’ records 

In this section of the presentation, you looked at: 

• The rights of personal representatives and individuals 
with a claim arising from the deceased’s death. 

• The need to uphold any previously communicated 
request of the deceased patient for non-disclosure of 
certain information. 

• The similarities between requests for access under 
the AHRA and under the DPA. 

• The different fee structure. 
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Module Summary 

 In this presentation, you looked at: 

• The rights individuals have to access their personal information. 

• The rights individuals have to access records held by public authorities. 

• The rules in relation to deceased patients’ records. 

• The role of the Information Commissioner. 

• Managing requests – including ensuring requests are complete, timescales, 
screening information before release, and the fees that may be charged. 

• The importance of having a lay administrator to accompany an individual or 
representative viewing a record. 

• The need to familiarise yourself with your organisation's procedures on 
access to records, charging for records’ access and the management of 
complaints. 
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 Remember: From May 2018 the GDPR will not allow a charge for access to personal 

information of living individuals except in specific circumstances. The GDPR replaces only the 

DPA, so it may still be possible to charge for access to deceased patient requests under the 

AHRA. 
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